Dat e | ssued: January 28, 1985 (AGO 85-5)
Requested by: Representative Lyle Hanson
- QUESTI ONS PRESENTED -
l.

Whet her a water resource district my adopt rules that nmodify the
provisions of N.D.C.C. section 61-16.1-41.

Whet her a water resource district may adopt rules requiring a permt
for drainage of |ess than eighty acres.

- ATTORNEY GENERAL'S OPI NI ON -
l.

It is ny opinion that a water resource board may not adopt rul es that
nodi fy the provisions of N.D.C.C. section 61-16.1-41.

It is ny further opinion that a water resource board may adopt rul es
that require the procurenment of a pernit for drainage of |ess than
eighty acres within their respective districts.

- ANALYSES -
l.

The State Constitution authorizes the Legislature and, through the
initiative and referendum processes, the people to legislate. N. D
Constitution Article IIl, Section 1, (1981). Generally, the
Legi sl ature may not delegate its |legislative power. See Nord v. CGuy
141 N.W2d. 395 (N.D. 1966); WIlder v. Murphy 218 N.W 156 (N.D.
1928). However, the Legislature may del egate authority to |legislate
on local matters to |local governnental agencies. |In Re Garrison

Di versi on Conservancy District 144 N.W2d. 82, 92 (N.D. 1966). This
exception is based upon the rationale that the Legislature cannot
know all the details and facts applicable to a particular situation
The local entity, on the other hand, is assunmed to have know edge of

| ocal facts. See, Ferch v. Housing Authority of Cass County 59

N. W2d. 849, 861 (N.D. 1953) citing Chapnman v. Huntington Housi ng

Aut hority 3 S.E. 2d., 502, 509 (W Va. 1939). Thus, the Legislature
decl ares the general policy and legal principles and the |ocal entity
applies those policies and principles to the local situation through
its rul emaking authority.

It is appropriate to del egate powers which are ordinarily exercisable
only by the Legislature to counties or county boards. 1In Re Garrison
Di versi on Conservancy District at 92 (quoting text now found at 16
Am Jur.2d., Constitution Law Section 350, p. 894, (1979)).



However, in exercising the legislative authority delegated to it, the
wat er resource board (or county board) may not meke rul es which
conflict with the policy and legal principles enunciated by the
Legi sl ature.

Therefore, it is my opinion that a water resource board nay not adopt
rules that nodify the provisions of NND. C.C. section 61-16.1-41.

.
A water resource board's authority to make and enforce rules

concerning drainage is clear. The Legislature has authorized water
resource boards to nmke rules "concerning the managenment, control

regul ati on and conservation of waters.” N D.C. C. section
61-16.1-09(8). A board may close a drain which "has been opened or
established by a | andowner or tenant contrary to . . . any rules or

regul ati ons pronul gated by the board.”" N D.C.C. section 61-16.1-52.

Water policy, as stated by the Legislature, requires a board to,
anong ot her things, encourage the retention of water on | and
(N.D.C.C. section 61-16.1-10(4)), and mmnage, conserve, protect,
devel op and control water resources (N.D.C. C. section 61-16.1-01).
These water policies are the Legislature's statenent of a water
resource board's goals. 1In order to achieve these goals the
Legi sl ature has granted the |ocal boards authority over all aspects
of water devel opnent within their respective districts, including
drai nage. See N.D.C. C. section 61-16.1-09.

N.D.C.C. section 61-16.1-41 is the Legislature's recognition that the
state may have an interest in drainage of eighty acres or nore. To
protect the state's interest, the Legislature requires a drain
applicant to submit an application to the state engineer for his

review. |If the state engineer determ nes the proposed drain is of
"statewi de or interdistrict significance", he has final authority to
approve, deny or condition the permt. |If the state engineer

deternines the proposed drain is not of "statewi de or interdistrict
signi ficance", the local board has exclusive authority to approve,
deny or condition a pernmit. N D C C section 61-16.1-41 renoves from
the local board's exclusive jurisdiction only proposed drains which
are eighty acres or greater and which have been decl ared of
"statewi de or interdistrict significance."

The only restriction placed upon a board's authority over drains of

| ess than eighty acres is found in the final sentence of N.D.C C
section 61-16.1-41, which states that a permt is not required for an
area not in excess of eighty acres ">w hen tenporary pondi ng of water
occurs due to spring runoff or heavy rains." |If N D.C.C. section
61-16.1-41 is interpreted to renove all authority over drainage from
the local board, this sentence would be superfl uous.

N.D.C.C. section 1-02-38(2) states that when a statute is enacted
"the entire statute is intended to be effective." N D.C.C. section
1-02-38(2). To give effect to this sentence, N.D.C. C. section
61-16.1-41 nust be interpreted so the board retains jurisdiction over
drai nage of |less than eighty acres except when it involves tenporary



pondi ng of water occurring "due to spring runoff or heavy rains."

As stated previously, the board has a mandatory duty to encourage the
retention of water on land. N.D.C.C. section 61-16.1-10(4). |If the
| ocal board deternmines that it can best fulfill that duty or any
other duty required of it, by inplenmenting a permitting process for
drai nage permts of |less than eighty acres, it is my opinion that it
may adopt and pronul gate rules to inplenment that procedure. It is ny
further opinion that a water resource board rmay not adopt rul es
requiring permts for drainage of areas |ess than eighty acres within
their respective districts if the water to be drained is a result of
tenporary pondi ng of water occurring due to "spring runoff or heavy
rains."

- EFFECT -

This opinion is issued pursuant to N.D.C.C. section 54-12-01. It
governs the actions of public officials until such tinme as the
guestions presented are decided by the courts.
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